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April 26, 2009

Via Factimiia. Fedaral E 4 1.8 Mail
Fax: 916-341-5400; Tracking No. 8690 0951 7435

James W, Kassel

Assistnt Deputy Director for Water Rights
State Water Resources Control Board

P.O. Box 2000

1001 1S¢, 14™ Floor

Sacramento, CA 95814

Re:  363:J0:262.0 (23-03-06)
Request for Hearing an Draft Cease and Desist Order

Dear Mr. Kassel:

On bebalf of Millview County Water District ("Millview”) request is made for 2 hearrag
on the Draft Notice of Cease and Desist Order (“CDO") associated with this matter, Millview is
the Licensee of Mssrs. Thomas P. Hill and Steven Gomes (“Hill and Gomes™) and speciticall:
join in their Request for Hearing in this matter o0 all the grounds stated therein.

Millview further incorporates the Administrative Record and all the pepers and recosds in
that ceftain action entitled Millview County Water District, et al. v. California State Watr
Resowrces Control Board, Mendocino County Superior Court, Case No. 08-51450 and Case
No. 08-51448, the entirety of which is in the possession of the State Water Resources Ce nieet
Board by reason of its being a party to such action.

The fatal flaw in the Draft CDO is thet its asserted statutory basis - - that there is 2 threat
of unauthorized diversion of water if Millview diverts an annual amount in excess of 15 zcre fse:
under this right - - is grounded entirely upon a “Preliminary Report™ dated June 1, 2007 nrepered
by your staff in response to a complaint filed by 8 Mendocino County resident. This rel ance is
misplaced because: (1) the Division ¢f Water Rights never finalized its “Preliminary Repor:;™ i2)
Miliview and Mssrs. Hill and Gomes were never extended an opportunity for a hearing ca such
report; and (3) most importantly, the Division did not have the suthority to impose 2 forfeinre of
the night, or any portion thereof.
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Millview, aloag with its Licensors, challenged the Preliminary Report by Wit oof
Mandate which proceeding is now pending before the Superior Court of California, Couniy of
Mendocino, under Case No. 08-51448.  On January 14, 2009, Judge Schafer issued ar Ozéer
stating tha: the “Preliminary Report” was “simply an opinion of a staff member and no: 2 Boasd
Decision.” Although the report recsived the imprimatur of the Chief of the Division o: Warer
Rights, the Court found that such reliance upon the “Preliminary Repont” constituted ar ~Abuce
of Discretion.” The Court also noted that the SWRCB should “disavow the coaclusior of
forfeiture,” or “pursuc a due process course to reveal reviewable finality.”

This Draft CDO is the Division's response (o Judge Schafer’s requirement thas \iilyisn
and its Licensors be afforded due process.  Millview appreciates the long denied opporunin: fo-
the premise and jurisdiction of the Division's Preliminary Report to be resolvad.

The Drafi CDOQ is legally insorrect because: (1) a8 & procedural matter it relies 1pon the
“Preliminary Report™ as a final forfeiture decision although it was never finaiized in 2 manner
comporting with due process; (2) substantively, neither the Division of Water Rights. nor the
SWRCB has jurisdiction 1o impose a forfeiture of a pre-1914 appropriation: and (3) as ;. mares
of law, and specifically under the standards set forth in North Kern Water Storage Distr ot v
Kern Delta Warer District (2007) 147 Cal.App.4th 555, even if the SWRCB has jurisdiztion to
act in this maaner and to adopt the Draft CDO, the standard utilized in the Preliminary Report
and the Draft CDO is ervoneous, and reliance thereon an abuse of discretion.

Without conceding that the Board has any jurisdiction to issue the Drat CDO. 1 107 a-¢
several glaring factual errors therein bearing upon the issue of jurisdiction, including. b net
limited to:

. [z paragraph [ 1, the Draft CDO alleges that Millview does not possess
documentation as to the position taken by Robert Wood, the predecessor in
unerest to Hill and Gomes. This is apparently a reference 10 off-record
allegations made by the Complainant that Mr. Wood had disparaged the Jalidiy
of the right, based upon oral statements made by Mr. Wood. The undersigned
provided to the Division of Water Rights an “Assignment of Water Rights™
executed by Mr. Wood on January 7, 1998 by which he specifically assiyned the
subject water rights to Millview's Licensors. Therefore, while Millview previded
written docurnentation of Mr. Wood's affirmation of the right’s validity, the
Division has instead chosen 10 rely upon purported oral statements made by Mz,
Wood who is now deceased and unavailable to disavow them, -

. Paragraph 14 incorrectly asserts thut the “Complaint was closed via a lev-ar Jated
April 17, 2008." Judge Schafer hes already ruled that the sabject leqter fid mot
close the Complaint characterizing the letter as an “abuse of discretion.™
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The Draft CDO is & most unwelcome initiative being addressed to Millview County
Water Distzict as it struggles to provides its citizens with water in the third year of a drought and
water emergency. Lhis is particularly so because:

» The SWRCB in Paragraph 10 of Decision D-1110 denied Millview’s 1922
application for water rights with the erroneous assurence that the “Meandocino
District is willing to sell water . . . [t0] allow them to firm up their water suppiv . .

. The Division by letter dated August 30, 2007 ordered Millview Cowrty Water
District to cease using water under its pending License 492 (Application 3601)
and Permit 13936 (Application 17587) leaving Millview with little choice bu: =0
resort to use of the right now challenged by the Division.

Therefore, Millview advises that given the fifty percent (50%) cutback ordered by the
Mendecino District, the effect of the Division's August 30, 2007 Order, and the proposcd Cease
and Desist Order, the impact would be to require Millview domestic use customers t cit back
usage by over eighty percent (80%). Such a reduction which would endanger the public health
and safety and is unprecedented.

Given this sitvation, Millview requests an early hearing oo the proposed CDO ard carly
reviewable decision by the SWRCB  In the absence of being provided authonty to the ¢ontrary,
Millview advises that it will continwe diverting under its License with Mssrs. Hill and Gomes
pending decision of reviewable finakity and any subsequent judicial review.

It should be noted for the record that the proposed action is not only legally flawid. itis
also flawed as a matter of sound public policy as will be established at the hearing.

For all of the furqd:grmqu,includingthouimorpmted by reference, and for such
reasons as will be advanced at the hearing, Millview asserts that the Draf CDO should rot issue

by the SWRCE.
Yours very truly,
. 3/ GHRISTOPHER J. NEARY
CHRISTOPHER J. NEARY
CIN jen
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cc:  Millview County Water District Board of Directors
Mz, Timothy Bradley
Mr. Thomas Hill
Mr. Sieven Gomes
Jared Carter, Esq.
Interested pacties in Millview CWD, eral v. SWRCB,
Mendocinc County Superior Court Case No. 08-51450
and  Millview CWD, et al. v. SWRCB
Menadocine County Superior Court Case No. 08-51448
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